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Trustees in British Insolvencies
By W. J. Greenwood

The bankruptcy laws and the regulations respecting voluntary
arrangements between insolvent debtors and their creditors have
the same aim in view, under both American and British law,
namely, to prevent any one creditor or group of creditors from
forcing the insolvent debtor to pay him or them in full, and so
leave insufficient funds to pay the other creditors their proper
proportions.
The usual method of compelling payment is for the creditor
to obtain judgment for his claim and to issue execution on the
debtor’s property. The only way in which the other creditors
can then prevent the judgment creditor from selling the property
is to present a bankruptcy petition against the debtor (if the
property has already been seized by the sheriff) or to have the
debtor transfer all his property to a trustee for the creditors, so
as to prevent the sheriff’s taking possession of it.
In England (and in these notes I am dealing with British
practice only), creditors prefer to deal with insolvencies by private
arrangements with debtors, rather than through bankruptcy pro
cedure. The difference is that, in the first case, the business may
be saved by the creditors’ submitting to a small loss and the
concern may be ultimately nursed back to success, whereas, in
bankruptcy, the business is usually discontinued and the creditors
lose the customer’s trade and also lose heavily through a forced
sale of the debtor’s assets at inadequate prices.
In about 85 per cent. of British insolvencies the creditors keep
the estates out of the bankruptcy court and appoint public
accountants to take charge of the property of insolvents and to
act as trustees for the creditors. The accountant prepares a state
ment of assets and liabilities for the first meeting of creditors,
which decides whether the business is worth saving and considers
any offer of a composition which the debtor may make, or the
meeting may be adjourned to allow the debtor to make an offer.
If the debtor makes no offer, the trustee may be instructed to
realize the assets, pay the preferred creditors and distribute the
balance, after payment of expenses, by equal dividends to the
unsecured creditors.
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In some cases the debtor is able to offer a small payment in
cash immediately, and further amounts by instalments, on condi
tion of a reduction of his debts by an agreed percentage. The
dividends, which may range from 25 to 75 per cent., are usually
guaranteed, either by the guarantor’s signing the deed of compo
sition or by his endorsing notes given by the debtor for the
periodical instalments as agreed. The debtor’s property remains
vested in the trustee until the final instalments are paid. The
debtor is allowed to carry on business, as usual, without inter
ference, so long as the instalments are paid at the proper dates.
This procedure is much quicker, less costly, and it yields better
results than bankruptcy.
The sending out of notices of a creditors’ meeting, to consider
the affairs of a debtor, is an act of bankruptcy which entitles any
single creditor for $250, or several creditors with combined claims
to the same total amount, to present a petition in bankruptcy.
Any creditors, who attend the meeting and actively dissent from
a proposed composition which is accepted by the other creditors
at the meeting, may commence bankruptcy proceedings at any
time, but creditors who assent cannot afterwards change their
minds and present a petition, unless their consent has been obtained
by fraud or misrepresentations. After the meeting of creditors
at which a composition has been accepted, the trustee sends to
all absent creditors a notice of the terms of the composition and
encloses with his letter a short form of assent, for signature.
Creditors who do not reply are assumed to have assented to the
arrangement.
The British law provides that, where a composition has been
accepted, all the unsecured creditors must be paid an equal per
centage of their debts. The payment of more to any one creditor
makes the deed of composition void, and the whole of the debts
are then revived in full. This difficulty is avoided when larger
creditors buy up the claims of the small creditors and of any
obstinate creditors whom it may be thought desirable to pay in
full, in order to prevent them from presenting a petition in bank
ruptcy. Or the trustee may be instructed to pay, at once, the
full dividend on those claims, while the other creditors voluntarily
contribute a sum sufficient to make up the total payments required.
Another difficulty in compositions is that, during the three
months following the execution of the deed of arrangement, it
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may be rendered void by a bankruptcy petition presented by some
dissentient creditor. For this reason, the trustee withholds all
dividends during the first three months. After that time the
transfer of the debtor’s property to the trustee is safe from attack,
except in case of fraud.
British creditors prefer to appoint accountants as trustees
because, in their opinion, an accountant’s training and experience
give him a better knowledge of business conditions and make
him more capable of supervising or managing the business of an
insolvent concern. He is also considered to be better fitted to
discover the reasons for the insolvency, and more capable of
applying remedies to bring the business into successful operation
again. Generally the accountant has had considerable experience
of auditing the accounts of concerns in the same trade as the
insolvent debtor, and he is thus better able to act in concert with
the creditors in avoiding loss. If there is reason to suspect that
the debtor has been dishonest, has concealed funds or assets or
has put forward bogus creditors’ claims, the accountant’s training
in investigation work makes him especially competent to detect
such practices.
As regards the cost of employing public accountants as trustees,
it is found that their charges are generally much less than bank
ruptcy fees and expenses, while the yield from insolvencies under
their control is much greater. There are no fixed fees for trustees
in private arrangements; the remuneration of a trustee is usually
arranged with the committee of inspection, if one has been
appointed, or the trustee renders a bill for the work done with a
reduced rate for small insolvencies. Disputes as to the amounts
charged are rare, because, in order to obtain further work of this
kind, the accountant must make his fees acceptable to the creditors
who appointed him as trustee. It is to the interest of the accountant
to serve the creditors well, by obtaining good dividends and by
saving the business, if possible, for the sake of his clients’ future
trade with the debtor.
A comparison of the respective results obtained by lawyers
and by public accountants as trustees in insolvencies is impossible,
because creditors in England do not now appoint lawyers to such
positions. The trustees elected are almost exclusively public
accountants. An editorial article in the July, 1923, issue of The
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Journal of Accountancy gives details of the results obtained
by accountants.
Many of the cases which go into bankruptcy also are handled
by accountants, through the creditors’ voting for their appoint
ment as trustees in preference to the appointment of the official
receiver, who is a government officer but not always a lawyer.
The following is a very brief summary of the British bank
ruptcy and liquidation laws and procedure.
The British bankruptcy laws, with slight changes, have been
incorporated in the laws of the different self-governing nations
forming the British commonwealth, namely, Australia, Canada,
Ireland, New Zealand and the Union of South Africa. They also
apply to the British West Indies, India and the other countries
under British protection.
It may be pointed out that, in England, a petitioning creditor
gives no bond, but he must have a claim which is undisputed,
actually due and unpaid at the time of the petition. The fees
payable on the filing of the petition are repaid to him by the
trustee who is appointed, but the charges of any lawyer employed
must be borne by the creditor.

The British Laws Respecting Bankruptcies
and Private Arrangements
Compositions; fixed dividends
A trader who is insolvent may make a “private arrangement”
with his creditors, by agreeing to pay a fixed proportion of his
debts in full settlement, on condition that he be allowed to continue
carrying on his business. This agreement, called a “deed of
arrangement” or “deed of composition” is made between the
creditors and the debtor, and a trustee is appointed to hold the
property of the debtor and to receive and distribute the instal
ments due to the creditors. The amount of this proportionate
payment is called the “composition.” Only those creditors who
agree to the deed of arrangement are bound by it. Any dissentient
creditors may present a petition for bankruptcy if their claims
amount to $250.00 or over. So long as the debtor is honestly
carrying out his agreement to pay the instalments of the agreed
composition, neither trustee nor creditors interfere with his
management of the business.
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Deeds of Assignment
Another kind of private arrangement is one whereby the
debtor transfers all his assets to a trustee, under a deed of
assignment, so that they may be realized, the creditors accepting
their shares of the proceeds as full settlement of their claims.
The duty of the trustee is to sell the assets to the best advantage,
and to close the concern. Public accountants are usually appointed
as trustees for private arrangements.
Deeds of arrangement must be registered, so as to ensure
publicity, and must be advertised in the London Gazette, which
is the government newspaper containing all legal notices.

Bankruptcy
If no private arrangement is made or if the terms of an
agreement for a composition are not kept by the debtor, the
creditors may sue the debtor for the full amounts of their claims,
and if the creditor’s claim is over $250.00 (either separately or
jointly with another creditor’s claim) the creditor may petition
the bankruptcy court to declare (adjudicate) the debtor bankrupt
and to take possession of the debtor’s property so as to realize
it in order to pay the proceeds to the creditors.
The court in such cases makes a receiving order (after
allowing seven days to the debtor for a reply to the petition in
involuntary bankruptcies) and the whole of the debtor’s property
is then taken over by an officer of the court, called the official
receiver, who acts as trustee for the creditors. If the debtor
makes a satisfactory arrangement to pay 37½ cents or more in
the dollar to his creditors, the receiving order will be canceled
provided a three-quarter majority of the creditors (in numbers
and amount) agrees. Otherwise, the debtor will be adjudicated
bankrupt and the trustee will realize all the debtor’s property and
use the proceeds for the payment of his liabilities, after first
deducting the expenses, which are usually heavy.
The debtor must furnish accounts to the trustee and must
submit to a public examination in order to ascertain the reason
for his failure. The debtor is questioned by the official receiver
and the creditors. If his replies are unsatisfactory the examina
tion may be adjourned for further inquiries to be made or to
search for any property which the bankrupt is suspected to have
concealed. After the closing of this public examination, the
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debtor may apply for his discharge. If the debtor’s property
does not yield dividends to creditors of at least 37½ cents in
the dollar of his unsecured debts, after the payment of expenses,
or if he has not kept proper books of account, or if he has traded
imprudently, the court may suspend his discharge for two years
or more. A dishonest trader may be permanently refused his
discharge. The effect is that he is liable to imprisonment if he
obtains credit for $100.00 or over, during such suspension, without
previously stating to the creditor that he is an undischarged
bankrupt. Further, any property he may acquire during such
time, even by his earnings, may be taken from him by the trustee
for his creditors. The bankrupt must submit to a public exam
ination, whether a scheme of arrangement in bankruptcy is
accepted or not, because if the facts disclosed at the examination
show dishonesty or fraud the debtor will not be allowed to make
an arrangement with his creditors so as to escape the disabilities
of bankruptcy.
Out of the proceeds of the property realized by the official
receiver, the preferred creditors are paid first—these are the
claims for local and imperial taxes, rent, wages and salaries. The
balance is distributed equally among the unsecured creditors, after
payment of the costs and fees. Secured creditors may realize
their securities, or may value them and deduct their fair value
from their debts, claiming for any balance along with the unse
cured creditors.
The accounts prepared in insolvencies are as follows:—
(1) A statement of affairs, drawn like a balance-sheet but
with the assets valued at selling price for immediate forced sale.
The liabilities are classified according to the priority of payment,
the estimated values of the assets in the hands of secured creditors
being deducted from their claims. All assets which are not
salable are omitted from the statement of affairs.
If the trader is adjudicated bankrupt a further statement is
prepared, called (2) a deficiency account, showing how the loss
of capital and the losses to the amount of the deficiency have
occurred.
The following are treated as deferred creditors:—
(a) a wife who lends money to her husband for use in his
business, and (b) a person who lends money to a trader or to a
191
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partnership, in consideration of receiving a rate of interest varying
with the profit.
All creditors must send to the trustee sworn claims for their
accounts. No creditor will be paid unless he proves his claim.
If a debtor files his own petition in bankruptcy, or consents
to adjudication at the time the petition is filed by creditors, a
receiving order is made at once. Whether the debtor or the
creditors present the petition, the effect is that all actions pending
against him for debt are stopped, and he cannot be imprisoned
for non-payment of judgment debts. The discharge of a bank
rupt relieves him from all claims which could have been proved
in the bankruptcy, whether proved or not, with the same
exceptions as those under United States law.
The preferred debts payable in bankruptcy are as follows:—
(1) Local taxes, due at the date of the receiving order, but
for not more than twelve months altogether. (2) All other taxes,
such as income tax, land tax, etc., due for the taxation year
ending April 5th preceding. (3) Wages and salaries of clerks,
limited to not more than $250.00 per man, or four months’ wages,
due before the date of the receiving order. (4) Wages of laborers
and workmen, limited to $125.00 per man, or not more than two
months’ wages and due previous to the bankruptcy. (5) The
landlord is not, strictly speaking, a preferred creditor, but as he
is entitled to distrain for arrears of not more than six months’
rent after the receiving order has been made, his preference is
very real. Before the bankruptcy he may distrain for rent for
any length of time.
A committee of inspection may be appointed by the creditors,
from amongst themselves, for supervising the realization of the
bankrupt’s property and the general management of the bank
ruptcy by the official receiver. Such a committee may also be
appointed in a private arrangement to confer with the trustee.
In a bankruptcy with a non-official trustee appointed, the
committee of inspection audits the trustee’s trading account every
month and his cash account at least every 3 months. The trustee
must keep detailed accounts of his receipts and payments in an
estate cashbook, and a record (in a record book) of all dealings
with the bankrupt’s property, the settlement of claims made by
creditors and all other important matters. The trustee’s accounts
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must be sent to the board of trade every six months, for audit.
After such audit the board of trade sends a copy of the account
to the local court which issued the receiving order. All moneys
received by the trustees must be paid into the bank of England,
to the credit of the board of trade, bankruptcy department. All
payments are made by cheques, issued by the board of trade to
the trustee on his request and made payable to the creditors.
On conclusion of realization of the assets, the trustee sends out,
to all creditors who have proved and to the debtor, a copy of his
realization account, showing his total receipts and payments. At
the same time he gives notice of his intention to apply to the
board of trade for his release and for the final audit of his
accounts. The granting of the release discharges him from liability
to the creditors and other persons.
If the official receiver is the trustee he accounts directly to
the court, but renders a final account to the creditors.
Winding-up (Liquidation)

of

Corporations

A company may be wound up or dissolved in any of the
three ways which follow:—(a) compulsorily, by the court; (b)
voluntarily by resolution of the stockholders; and (c) voluntarily,
but subject to supervision by the court.
(a) Compulsory Liquidation
This takes place (1) when the members (stockholders) have
passed a special resolution requiring a winding up by the chancery
division of the high court or other court; (2) when default is
made in filing the annual statutory report or in holding the annual
statutory meeting; (3) when the company does not commence
business within a year from incorporation or ceases business for
a full year; (4) when the stockholders are less than seven in
number, in case of a public company; (5) when the court thinks
it just and equitable that, for any other reasons, the company
should be wound up.
The person appointed by the court to realize the assets of the
company and pay its debts is called the official receiver and
liquidator, when he is an officer of the court, or the liquidator if
he is not an officer—for example, if he is a public accountant.
The usual reasons for winding-up are that the company is
unable to pay its creditors or unable to earn profits. Immedi
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ately the winding-up commences the stockholders are liable for
the payment of any amounts still unpaid on their shares. Unless
an arrangement for a composition is made with the creditors, all
the assets of the company are realized and the proceeds, together
with any balances received on the shares, are divided pro rata
amongst the creditors. Any surplus remaining, after paying all
creditors’ claims in full and the expenses of liquidation, would
be divided among the stockholders in proportion to the number
of shares they each held. Preferred stockholders usually have
the right to be repaid their capital in full, from such surplus,
before the common stockholders. Holders of mortgage bonds
(mortgage debentures), must be repaid, with interest to date,
before the trade creditors or stockholders.

(b) Voluntary Liquidation
The stockholders of a corporation may, by resolution, authorize
a voluntary winding-up, and may also appoint a voluntary
liquidator who has almost all the powers of an official receiver
and liquidator. He may make an arrangement with the creditors
for payment by the corporation of a composition in settlement
of its debts, and with this object he may, by consent of the stock
holders, carry on the business so as to save the capital of the
company.
(c) Liquidation under Supervision
The court may order a voluntary winding-up to be continued
under its supervision, the advantage of which is that the assist
ance of the court can be obtained, if required, to enforce the
authority of the voluntary liquidator, in regard to the realization
of the property of the corporation and the equitable distribution
of the proceeds.
The compulsory winding-up of corporations is under the
control of the board of trade, which is a government department,
and the procedure for both compulsory liquidation and liquidation
under supervision is somewhat similar to that of bankruptcy,
while voluntary liquidations are under the management of the
stockholders and the creditors, whose instructions the liquidator
follows, the creditors’ instructions having preference.
Owing to the large amount of work in insolvencies, bank
ruptcies and liquidations of corporations, which is done by public
accountants in England, an accurate knowledge of the law and
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practice in regard to these subjects is required of all candidates
in the examinations of the Institute of Chartered Accountants
and the Society of Incorporated Accountants and Auditors'.
The growing tendency of American business men to favor the
appointment of public accountants as trustees in insolvencies and
bankruptcies is a sign of the revolt of creditors against the abuses
so prevalent at present. The appointment, as trustees, of public
accountants who are members of an association requiring both
professional experience, skill and probity for election to member
ship should be greatly to the advantage of traders. A change
in practice seems likely to lead to a cleaner and more economical
management of insolvencies.
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